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Per Bench

1.1 Aforesaid appeals by assessee for Assessment Years [in short
referred to as ‘AY’] 2006-07 to 2009-10 contest common order of Ld.
Commissioner of Income-Tax (Appeals)-47, Mumbai, [in short referred to
as ‘CIT(A)’] qua confirmation of penalty u/s 271(1)(c). Since impugned
order is common order for all the years, the appeals were heard together
and are now being disposed-off by way of this common order for the
sake of convenience and brevity. It is admitted position that adjudication
in any one year shall apply to other years also.

1.2 In the above background, the grounds raised by the assessee in

AY 2006-07 read as under: -

1. Whether the CIT(A) was justified by deciding the appeal without affording a
reasonable opportunity of being heard.

2. Whether the CIT(A) was justified by upholding the Penalty order passed u/s
271(1)(c) which is neither only contrary to law but also beyond the order of Hon'ble
ITAT on the quantum Appeal, void ab-initio because it was beyond the jurisdiction.
3. Whether the CIT(A) was justified by upholding the A.O. exercise of assumption of
jurisdiction U/S 271(l)(c) which all are based upon presumption of petty commission
income at Adhoc basis.

4. Whether the CIT(A) was justified by upholding the penalty order despite the facts
that decision on quantum by ITAT has clearly disregard the nature of Additions
made which is on surmises basis even without any adverse material contrary to
evidences already filed before A.O.

5. Whether the CIT(A) was justified by upholding the penalty order which is based
on Adhoc basis commission income even without either collecting any evidence or
examining the nature of evidence and its verification in terms of settled law.

6. The Ld. CIT(A) erred in confirming the penalty order without appreciating to that
merits that the appellant had duly discharged his primary onus as called.

2. We have carefully heard the rival submissions and perused
relevant material on record. Our adjudication to the subject matter of the

appeal would be as given in succeeding paragraphs.
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3.1 Facts leading to imposition of penalty are that the assessee being
resident individual was assessed for year under consideration u/s 153A
rw.s. 143(3) on 26/12/2011 wherein it was, inter-alia, saddled with
estimated addition of 1.5% amounting to Rs.1,49,250/- against
accommodation entries being provided to the other entities. It so
happened that the assessee was subjected to search action u/s 132 on
07/10/2009 wherein certain cash and Jewellery was found and
inventorized. It also transpired that the assessee actually managed and
controlled the affairs of an entity namely M/s Akruti Metals and Alloys
Ltd. for providing accommodation entries to various persons including
M/s ABG Shipyard Ltd. After considering the factual matrix, Ld.AO
estimated commission income against accommodation entries @1.5%
which resulted into an addition of Rs.1,49,250/- in the hands of the
assessee. Consequently, penalty proceedings u/s 271(1)(c) were
initiated in the assessment order.

3.2 In the meantime, the matter of estimation of commission income
reached up-to the level of this Tribunal vide ITA Nos. 3512/Mum/2013 &
ors. Dated 22/04/2015 which is common order for AYs 2004-05 to 2010-
11. The net commission income was estimated by the Tribunal @0.10%
which reduced the additions to Rs.9,950/-. The Ld. AO, after considering
this decision, levied penalty u/s 271(1)(c) for Rs.3,045/- vide penalty
order dated 30/12/2015. The Ld. CIT(A), observing that the assessee
could not discharge the onus to establish that it acted in a bona-fide
manner in terms of Section 271(1)(c) read with clause (B) of
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Explanation-1, confirmed the penalty. Aggrieved, the assessee is under
further appeal before us.

4.  From the facts as enumerated hereinabove, it emerges that Ld. AO
made estimated addition of 1.5% in the hands of the assessee which
was substantially reduced to 0.10% by the Tribunal. The range of
estimation would reveal that the additions were merely estimated
additions. However, the levy of penalty, in our opinion, would not be
automatic and there should be some cogent material on record to
establish that the assessee indulged in deliberate concealment of
income. Further, the estimations were primarily made on the basis of
statement given by the parties during search proceedings. Another factor
which lead us to strike down the impugned penalty would be the fact that
Ld. AO, while passing penalty order, has invoked both the limbs of
Section 271(1)(c) which is evident from following observations given in

the penalty order: -

“.....the assessee has willfully reduced its incidence of taxation and has thereby
concealed its income as well as furnished inaccurate particulars thereof.....”

Both the stated limbs, as per settled legal position, carry different
connotations and operate differently. It was obligatory on the part of Ld.
AO to frame specific charge against the assessee before levying penalty.
The failure to do the same would render the penalty null and void in the
eyes of law. Therefore, the factual matrix does not convince us to
confirm the impugned penalty. By deleting the same, we allow the

appeal.
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ITA N0.4671-73/Mum/2018, AYs 2007-08 to 2009-10
5. Facts are pari-materia the same in these years. The assessee has
been saddled with penalty of Rs.1.46 Lacs for AY 2007-08, Rs.2.55 Lacs
for AY 2008-09 & Rs.0.10 Lacs for AY 2009-10, on similar factual matrix.

The penalty order as well as impugned order is, more or less, on similar

lines. Therefore, following the view taken in AY 2006-07, we delete the
penalty for all these years.
Conclusion

6. All the appeal stands allowed in terms of our above order.

Order pronounced in the open court on 19" February, 2020.
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